STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

M AM - DADE COUNTY SCHOCL BOARD,

Petitioner,

ELZA DELI CE,

)
)
)
VS. ) Case No. 01-4248
)
)
)
Respondent . )

)

RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held in this case
on February 19, 2002, by video teleconference, with the parties
appearing in Mam, Florida, before Patricia Hart Ml ono, a
dul y- desi gnated Admi ni strative Law Judge of the Division of
Adm ni strative Hearings, who presided in Tall ahassee, Florida.

APPEARANCES

For Petitioner: John AL Geco, Esquire
M am - Dade County School Board
1450 Northeast Second Avenue, Suite 400
Mam, Florida 33132

For Respondent: Manny Anon, Jr., Esquire
AFSCVE Counci | 79
99 Northwest 183rd Street, Suite 224
Mam, Florida 33128

STATEMENT OF THE | SSUE

Whet her the Respondent conmtted the violations alleged in
the Notice of Specific Charges filed January 10, 2002, and

whet her the Respondent should be dism ssed from her enpl oynent.



PRELI M NARY STATEMENT

In a letter dated Cctober 25, 2001, the M am -Dade County
School Board ("School Board") notified Elza Delice of the School
Board's decision, taken at its October 24, 2001, neeting, to
suspend her from her enploynent and initiate di sm ssal
proceedi ngs against her. M. Delice tinmely requested an
adm ni strative hearing, and the School Board forwarded the
matter to the Division of Adm nistrative Hearings for
assignnent of an adm nistrative |law judge. The final hearing
was schedul ed for January 8, 2002, but was continued and held on
February 19, 2002.

In a Notice of Specific Charges served on Ms. Delice on
Decenber 7, 2001, and filed with the Division of Adm nistrative
Heari ngs on January 10, 2002, the School Board charged
Ms. Delice in Count | with excessive absenteei smand abandonment
of position, in violation of Articles Il and Xl of the AFSCVE
contract and Sections 230.03(2), 230.23(5)(f), 231.3605, and
447.209, Florida Statutes; in Count Il with deficient or
non- performance of job responsibilities, in violation of
Articles Il and IV of the AFSCMVE contract, School Board
Rul es 6Gx13-4E-1.01 and 6Gx13-3E-1.10, and Sections 230.03(2),
230.23(5)(f), 231.3605, and 447.209, Florida Statutes; and in
Count 11l with conducting herself in a manner that failed to

reflect credit on the school system in violation of Articles I



and IV of the AFSCME contract, School Board Rule 6Gx13-4A-1.12,
and Sections 230.03(2), 230.23(5)(f), 231.3605, and 447. 209,
Fl ori da Stat utes.

At the hearing, the School Board presented the testinony of
Susan Lilly, Mary Mirphy, Aned Candal es, née Lanboglia, and
Barbara Mboss. Petitioner's Exhibits 5 through 11, 13 through
20, and 22 were offered and received into evidence. M. Delice
testified in her own behalf and presented the testinony of
Bar bara Mbss. Respondent's Exhibits 1 through 4 were offered
and received into evidence.

On March 4, 2002, the School Board filed a notion to strike
Respondent's Exhibit 1, which is the deposition testinony of
Dr. Schettino. M. Delice filed her response on March 12, 2002,
and an order was entered denying the notion on April 1, 2002.

The one-volume transcript of the record was filed with the
Di vision of Administrative Hearings on April 10, 2002, and the
parties tinely submtted proposed findings of fact and
concl usions of |aw, which have been considered in the
preparation of this Reconmended Order.

FI NDI NGS OF FACT

Based on the oral and docunentary evidence presented at the
final hearing and on the entire record of this proceeding, the

followi ng findings of fact are nade:



1. The School Board is responsible for operating,
controlling, and supervising the free public schools in the
M am - Dade County school district and has the power to suspend
and dism ss enployees. Article I X, Section 4(b), Florida
Constitution; Sections 230.03(2) and 230.23(5)(f), Florida
St at ut es.

Backgr ound

2. M. Delice was enpl oyed by the School Board as a school
bus driver trainee in May 1997. She successfully conpl eted her
training and was duly placed on permanent status as a bus driver
for the M am - Dade County school system

3. Ms. Delice is a nenber of the Anmerican Federation of
State, County, and Minici pal Enpl oyees, Local 1184, and she is
subject to the Contract Between the M am -Dade County Public
School and the American Federation of State, County, and
Muni ci pal Enpl oyees, Local 1184, effective fromJuly 1, 2000,

t hrough June 30, 2003 ("Union Contract").

4. In 1998, when Ms. Delice was working at the School
Board' s Sout hern Regi onal Transportation Center, she cane to
know Rhonda Ferguson, another bus driver working at this
facility. M. Ferguson began nmaking overtures to Ms. Delice,
aski ng for her phone nunber and generally acting, in
Ms. Delice's estimation, |like a co-worker who wanted to becone

friends.



5. A co-worker who had overheard a conversati on between
Ms. Delice and Ms. Ferguson told Ms. Delice that Ms. Ferguson
was a | esbian. M. Delice becane very upset, and, even though
Ms. Ferguson had never nmade any physical or overt verbal
advances, Ms. Delice concluded that Ms. Ferguson was harassing
her and that she was being subjected to working in a "hostile
environnment." M. Delice told Ms. Ferguson to | eave her al one
but she did not conplain to her supervisors that, in her
estimation, M. Ferguson was bothering her.

6. M. Delice was subsequently transferred to the
Sout hwest Regi onal Transportation Center ("the Sout hwest
facility"), and, about eight nonths later, M. Ferguson was
transferred to the Southwest facility as well.

7. A co-worker told Ms. Delice that Ms. Ferguson was
spreadi ng stories about Ms. Delice to the effect that the two
wonen were having an affair. On January 20, 1999, Ms. Delice
confronted Ms. Ferguson in the workplace, and the two wonen
becane involved in a verbal and physical altercation.

8. After the altercation, Ms. Delice was tenporarily
transferred to the Central Wst Regional Transportation Center
("the Central West facility"). An investigation was conduct ed,
and the charges against Ms. Delice and Ms. Ferguson were
substanti ated. Although a 30-day suspension w thout pay was the

recommended discipline, it was finally decided that Ms. Delice



and Ms. Ferguson woul d be permanently assigned to the | ocation
of their alternate assignnments. Accordingly, M. Delice was
permanently transferred to the Central Wst facility in
February 1999.

9. Although Ms. Delice knew she was "sonewhat" enotionally
affected by the advances of Ms. Ferguson, it was the transfer to
the Central West facility that "turned her whole Iife upside

"l Ms. Delice was distressed at the condition of the

down.
physi cal plant at the Central West facility, and she descri bed
it as a "boot canp.”" M. Delice conplained that the road

| eading into the facility was narrow and very dark, w th rocks
on one side and a | ake on the other; that the |ocation was
unsafe; that there were potholes in the gravel lots where the
buses were kept; that the gravel lots turned to nmud when it

rai ned and were very dusty when it was dry; that the |ighting
was non-existent; that she was required to park in the enpl oyee
parking lot and wal k a half-block to the office to pick up her
bus assi gnnent and anot her hal f-block to her bus, often in the
mud; that there were nosquitoes and frogs on the buses, and she
had to be careful not to sit on a frog; and that sonething,
maybe asbestos, was coming out of the walls of the enployee
break room

10. Ms. Delice blanes Ms. Ferguson for her transfer to the

Central West facility, and she thinks that she shoul d have been



di sciplined for the altercation in January 1999 rather than
transferred to the Central West facility.

11. Finally, Ms. Delice called Barbara Mdss, a D strict
Director of the School Board's O fice of Professional Standards,
and asked if she could be transferred back to the Sout hwest
facility. M. Delice told Ms. Moss that she had transportation
probl ens because she drove an old car that was al ways breaki ng
down because of the bad roads at the Central Wst facility and
that the Southwest facility was closer to Ms. Delice's hone than
the Central West facility. M. Mss secured a transfer for
Ms. Delice back to the Southwest facility, effective in
March 2000. Ms. Delice did not nention any enotional problens,
stress, or poor working conditions to Ms. Mss.

12. Ms. Delice worked at the Southwest facility until she
was suspended by the School Board on Cctober 24, 2001, pending
initiation of dism ssal proceedings.

Absences

13. Each year, school bus drivers receive a copy of the
Handbook for School Bus Drivers, Aides and Operations Staff
("Handbook"), and Ms. Delice's supervisor at both the Central
West facility and the Sout hwest facility went over the Handbook
w th enpl oyees at the begi nning of each school year. Section 9
of the Handbook describes in detail the attendance policy for

transportati on enpl oyees.



14. A bus driver working for the School Board accrues a
total of ten days conbi ned paid sick and personal |eave each
school year.

15. Between Decenber 1, 1999, and June 1, 2000, Ms. Delice
took 64 days of unauthorized | eave w thout pay, 11.5 days of
aut hori zed | eave wi thout pay, and six days of paid sick/personal
| eave.

16. Between August 28, 2000, and June 13, 2001, Ms. Delice
took 26.5 days of unauthorized | eave w thout pay, 21 days of
aut hori zed | eave wi thout pay, and ten days of paid sick/personal
| eave. Ms. Delice was absent wi thout authorization on three
consecutive workdays on January 17, 18, and 19, 2001;

February 1, 2, 5 and 6, 2001; and May 30 and 31 and June 1,
2001.

17. Between August 28, 2001, and October 24, 2001, the
date of her suspension, Ms. Delice had three days of
unaut hori zed | eave wi thout pay, one day of authorized | eave
wi t hout pay, and seven days of paid sick/personal |eave.

Bet ween August 28, 2001, and Cctober 10, 2001, the date

Ms. Delice was advised that the superintendent was recomendi ng
her term nation, Ms. Delice took six days of paid sick/personal
| eave, but no days of either authorized or unauthorized | eave

wi t hout pay.



Rem nders and Conferences for the Record

18. On Cctober 25, 1999, M chael Exel bert, a coordinator
at the Central West facility, issued to Ms. Delice a Notice of
Perf ormance Expectati on Requirenent, Attendance (Follow-Up
Verbal ), in which Ms. Delice was issued a verbal rem nder of her
responsibilities with respect to attendance. She was referred
to Article XI, Section 4, page 32, and Article V, Section 27,
page 8, of the Union Contract.

19. On Decenber 8, 1999, Mary Murphy, the Director of the
Central West facility, issued to Ms. Delice a Notice of
Per f ormance Expectation/ Requirenment, in which Ms. Delice was
again rem nded of the expectation regardi ng attendance,
specifically with respect to her being absent w thout |eave
after not calling or showing up for work on Novenber 15, 17,
and 23, 1999. Ms. Delice was again referred to Article X,
Section 4, page 32, and Article V, Section 27, page 8, of the
Uni on Contract.

20. On February 7, 2000, M. Exel bert conducted a
Conference for the Record with respect to Ms. Delice's "no
call/no show' absences w thout | eave on Septenber 13, 15, 19,
and 21, 1999; Novenber 15, 17, and 23, 1999; Decenber 16, 1999;
and January 3, 2000. As set forth in the sunmary of the
conference, Ms. Delice explained her absences as follows: "You

i ndi cated that you had had car problens, had a problemw th the



staff in Dispatch, and that every once in a while you needed a
day off." As a result of docunentation provided by Ms. Delice,
Septenber 19 and Novenber 23, 1999, were renoved as absences
wi t hout | eave. Ms. Delice was referred to Section 9 of the
transportation enpl oyee's Handbook for the applicabl e attendance
policy.
21. On June 1, 2000, after her March 2000 transfer to the
Sout hwest facility, a Conference for the Record was conducted by
Aned Lanboglia, a coordinator at the Southwest facility, with
respect to Ms. Delice's unauthorized absences subsequent to
Septenber 1, 1999. M. Lanboglia reviewed Ms. Delice's
attendance record and identified 53.5 days of unauthorized | eave
wi t hout pay, 11 days of authorized | eave w thout pay, and six
days of paid sick/personal |eave between Septenber 1, 1999, and
June 1, 2000; Ms. Lanboglia also noted that Ms. Delice had
m ssed "at |east” 10.5 days of work since she was transferred to
t he Sout hwest facility in March 2000.
22. As set forth in the sunmary of the June 1, 2000,

conference, Ms. Delice explained her absences as foll ows:

You stated that sone of your unauthorized

absences were due to the fact that you had

serious transportation problens. You were

adm nistratively transferred to Central West

Transportation and this had caused a serious

hardship for you since the vehicle you drove

kept breaki ng down. You al so stated that

you were not aware that you could provide
docunentation for authorization of |eave

10



time when you did not have sick or persona
tinme.

Ms. Lanboglia advised Ms. Delice during the conference that her
attendance record was unsatisfactory, and she reviewed with
Ms. Delice Article XI, Section 4, and Article V, Section 27, of
the Union Contract. She also advised Ms. Delice that failure to
i mprove her attendance could |ead to further disciplinary
action.

23. On June 1, 2000, Ms. Lanboglia also referred
Ms. Delice to the School Board's Enpl oyee Assistance Program
("EAP"). Ms. Lanboglia received notification fromthe clinical
coordi nator of the EAP, dated July 21, 2000, that Ms. Delice's
case had been closed after Ms. Delice failed to attend a
schedul ed conference and deni ed that she had any job performance
pr obl ens.

24. On Cctober 25, 2000, Ms. Lanboglia, then
Ms. Candal es, conducted a Conference for the Record with
respect to Ms. Delice's unauthorized absences subsequent to
June 1, 2000. Ms. Lanboglia reviewed Ms. Delice's attendance
record and identified four and one-half days of unauthorized
| eave wi thout pay, with two and one-half days of the total
occurring during the new school year. According to the sunmary
of the conference, Ms. Delice had nothing to say regarding these

absences. M. Candales reviewed with Ms. Delice Article X,

11



Section 4, and Article V, Section 27, of the Union Contract, and
she advised Ms. Delice that failure to i nprove her attendance
could lead to further disciplinary action. In |ight of her
June 1, 2000, referral of Ms. Delice to the EAP, Ms. Candal es
did not make a referral after the Cctober 25, 2000, conference.
25. On April 23, 2001, Ms. Candal es conducted a
Conference for the Record with respect to Ms. Delice's
unaut hori zed absences subsequent to Cctober 25, 2001.
Ms. Lanboglia reviewed Ms. Delice's attendance record and
identified approximately 18 days of unauthorized | eave w t hout
pay. According to the summary of the conference, Ms. Delice
expl ai ned her unaut hori zed absences by stating that she
continued to experience car problens. M. Delice provided
Ms. Candal es with docunentation, and Ms. Candal es agreed to
aut hori ze four days of the 18 days of |eave w thout pay.
Ms. Candal es reviewed with Ms. Delice Article XI, Section 4, and
Article V, Section 27, of the Union Contract, and she advi sed
Ms. Delice that her absences were excessive under Article X,
Section 4, of the Union Contract and could lead to disciplinary
action such as termnation or non-reappointnment. |In addition,
Ms. Candales referred Ms. Delice to the EAP on April 23, 2001.
26. On June 8, 2001, Ms. Murphy, who had transferred from
the Central West facility and was Director of the Southwest

facility, conducted a Conference for the Record with respect to

12



Ms. Delice's job performance in the area of attendance.

Ms. Murphy noted that Ms. Delice had accunul ated 25.5 days of
unaut hori zed | eave w thout pay since the beginning of the school
year. According to the summary of the conference, Ms. Delice
gave the foll ow ng expl anati on:

You nentioned during the conference that
soneti mes your car breaks down and you
cannot nmake it to work. Also, if you are
not feeling well you do not cone to work.
You are currently participating with the
District Support Agency, and you are waiting
for M. Portier to send you to a
psychiatrist. You stated that you requested
to see a psychiatrist because of the
conditions at Central West Transportation.
According to you, you began to have

att endance probl ens when you were
transferred to "Boot Canp": A KA, Centra
West Transportation. Being at this |ocation
caused you to have enotional stress. Prior
to going to Central West Transportation, you
did not have an attendance problem You
expl ained that during 1997 through 1999, you
did not have an attendance probl em

You al so nentioned that M. Portier's
services did not neet your problem because
your problenms were financial

27. Ms. Murphy reviewed with Ms. Delice Article Xl
Section 4(B) of the Union Contract, which provides that
unaut hori zed absences for three consecutive workdays or for ten
days during the previous 12-nonth period were grounds for
termnation. M. Delice was advised that a copy of the sumary

of the conference would be sent to the Adnministrative Director
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Jerry Klein, and to the Ofice of Professional Standards for
revi ew and possible disciplinary action.

28. I n a nenorandum dated June 20, 2001, M. Klein
recommended to Ms. Moss at the O fice of Professional Standards
that Ms. Delice be dism ssed fromher enploynent with the School
Board because she had "accunul ated 25.5 days of unauthorized
| eave wi t hout pay."

29. On July 23, 2001, Ms. Moss conducted a Conference for
the Record with respect to Ms. Delice's "excessive absenteei sm
non- perf ormance and defici ent performance of job
responsibilities; violation of School Board Rules 6Gx13-4A-1.21,
Responsi bilities and Duties, and 6Gx13-4E-1. 01, Absences and
Leaves." M. Delice's record was reviewed, and her future
enpl oynent status with the School Board was di scussed. Ms. Mss
identified total absences between Septenber 1, 2000, and June 8,
2001, of 54.5 days, consisting of 23 days of unauthorized | eave
wi t hout pay, 21.5 days of authorized | eave w thout pay, siXx
personal, and four sick days.

30. According to the summary of the conference, Ms. Delice
expl ai ned her unaut horized absences as follows: "'M/ problem
wi th attendance started when | was sent to the 'boot canp' at
Central West Transportation. That center is very depressing and
dusty.'™ In response to the observation that the purpose of the

conference was to discuss Ms. Delice's attendance problem at the

14



Sout hwest facility, Ms. Delice replied: "'I'mjust getting over
the conditions | was subjected to at Central West
Transportation. | feel that | amnot being given a chance to
i mprove. "

31. M. Delice was advised that, once a review of the
rel evant materials was conpl eted, she would be notified of the
recommended disciplinary action. M. Mss further advised
Ms. Delice that "[a]ll disciplinary action(s) shall be
consistent wth the concepts and practice of progressive or
corrective discipline. The degree of discipline shall be
reasonably related to the seriousness of the offense and the
enpl oyee's record. "

32. Ms. Delice was referred through the EAP to Dr. Lynne
Schettino, a psychologist. Dr. Schettino initially assessed
Ms. Delice on August 17, 2001, and Dr. Schettino saw her in
i ndi vi dual sessions on August 28, 2001, and Septenber 11, 2001;
Ms. Delice cancelled two additional schedul ed appointnents with
Dr. Schettino and did not reschedule. M. Delice identified
absenteei smas a najor problem attributing it to "a transfer to
another location [that] had been very stressful for her and that
this resulted in significant anxiety, depression and avoi dant
behavior."? Dr. Schettino determined that Ms. Delice's treatnent
shoul d focus on coping with work stressors and devel opi ng

i nterpersonal skills "to allow appropriate adjustnent to the

15



work place,"® but Dr. Schettino did not have time to reach a

di agnosis or develop a treatnment plan for Ms. Delice.

Ms. Delice entered into a "contract” with Dr. Schettino
regardi ng her attendance, and, although she took six days of

si ck/ personal | eave between August 28, 2001, and Cctober 10,
2001, Ms. Delice had no days of authorized or unauthorized | eave
W t hout pay.

33. In a letter dated Cctober 10, 2001, Ms. Delice was
notified by the Superintendent that he was recomrendi ng to the
School Board that she be suspended from her enpl oynent and
di sm ssal proceedings initiated against her for

just cause, including but not limted to:
excessi ve absent eei sm abandonnment of

posi tion; non-performance and defi ci ent
performance of job responsibilities;

viol ati on of School Board Rul es 6Gx13- 3E-

1.10, Transportation-Specific Procedures
(Attendance Policy); 6Gx13-4A-1.12,

Responsibilities and Duties; 6Gx13-4E-1.01,
Absences and Leaves."

The Superintendent also noted that the dism ssal recommendation
was taken in accordance with, anong other things, Article X,
Section 4(B) and (C), of the Union Contract.

CONCLUSI ONS OF LAW

34. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceeding and of

the parties thereto pursuant to Sections 120.569 and 120.57(1),

Florida Statutes (2001

16



35. The School Board has the authority to suspend or
di sm ss school enployees pursuant to Section 230.23(5)(f),
Florida Statutes, and it is granted the express power to adopt
rul es to govern personnel matters, including the "duties and
responsibilities of all district enployees.” Section 231.001,
Florida Statutes. Furthernore, public enployers such as the
School Board have the authority to "direct enpl oyees, take
di sciplinary action for proper cause, and relieve its enpl oyees
fromduty because of |ack of work or other legitimte reasons."”
Section 447.209, Florida Statutes.

36. M. Delice is a permanent "educational support
enpl oyee" as that termis defined in Section 231.3605(1)(a),
Florida Statutes. Section 231.3605(2), Florida Statutes,
provi des as foll ows:

(b) Upon successful conpletion of the
probati onary period by the enpl oyee, the
enpl oyee's status shall continue from year
to year unless the superintendent term nates
t he enpl oyee for reasons stated in the
col | ective bargai ning agreenent, or in

di strict school board rule in cases where a
col | ective bargai ni ng agreenent does not

exi st

(c) In the event a superintendent seeks
term nati on of an enpl oyee, the district
school board may suspend the enpl oyee with
or without pay. The enployee shall receive
witten notice and shall have the
opportunity to formally appeal the

term nati on. The appeal process shall be
determ ned by the appropriate collective
bar gai ni ng process or by district school

17



board rule in the event there is no
col | ective bargaining agreenent.

37. School Board Rule 6Gx13-4E-1.01 governs absences and
| eaves and provides in pertinent part: "Except for sudden
ill ness or enmergency situations, any enpl oyee who i s absent
wi t hout prior approval shall be deened to have been willfully
absent w thout |eave."

38. The Handbook for School Bus Drivers, A des and
Operations Staff, adopted as School Board Rule 6Gx13-3E-1.10,
governs attendance policy for transportati on enpl oyees and
provides in pertinent part as foll ows:

9.1 AUTHORI ZED ABSENCES

For absences to be authorized, they nust be
reported to the driver's or aide's
Transportation Center Dispatch Ofice in
advance. This notice nust be nade at the
earliest possible tine, but no |ater than
before the next schedul ed report tinme. Even
in an energency, every possible effort nust
be made to informthe Dispatch O fice. The
supervisory staff evaluates the driver's
adherence to this rule. Intent to return
shoul d be treated in the sane manner. Leave
forms nmust be conpleted pronptly for payrol
pur poses.

9.2 UNAUTHORI ZED ABSENCES

Unaut hori zed absences are subject to

di sciplinary action as prescribed under

exi sting | abor contracts. |If a driver or
ai de does not report to work within 15

m nutes after the schedul ed report tinme, or

does not call in absent before the report
time, the absence will be considered
unaut horized. If time off is taken during a

18



39.

"unaut hori

regul ar working school day wi thout a
supervi sor's approval, this absence al so nay
be consi dered unaut hori zed.

* * %

9.4 CHECK-IN PQLICY

* * %

- Drivers and aides who report to work 16
or nore mnutes after the schedul ed report
time will be considered "absent w thout

| eave"” (AWOL). These persons will not be
permtted to work. They will be placed on
“unaut hori zed | eave-wi t hout - pay" (ULWOP) and
will be subject to disciplinary action in
accordance with the American Federal of
State, County, and Muinici pal Enpl oyees
(AFSCMVE) Col | ective Bargai ni ng Agreenent.

- Extenuating circunstances will be

eval uated by the Center Director and, upon
proper docunentation, nmay not be held

agai nst the enpl oyee. Repeated occurrences,
such as "car broke down for the third tine
this week," will not be considered

ext enuat i ng.

Article V, Section 27, of the Union Contract defines
zed absence" as foll ows:

Any absence w thout pay which has not
been requested by the enpl oyee and approved
by the supervisor, in witing, at |east five
days i n advance.

Enpl oyees are required to notify the work
| ocation, prior to the beginning of the
wor kday, when they are unable to report to
work or intend to be absent.

Absences of the enpl oyee, where notice of
absence is made prior to the start of the
wor kday, but are not covered by the enpl oyee
havi ng accrued sick or personal |eave, shal

19



be charged as unaut hori zed absence and may
result in disciplinary action in accordance
with Article XI. Upon the enpl oyee
reporting back to work, the enpl oyee shal
be apprised of the unauthorized | eave
status; however, if the enpl oyee can
denonstrate that there were extenuating

ci rcunstances (e.g., hospitalization or

ot her unanti ci pated energency), then
consideration will be given to changing the
status of |eave. The work |ocation
supervi sor has the authority to change an
unaut hori zed | eave; however, nothing herein
precl udes requested | eave bei ng determ ned
to be unauthorized where the enpl oyee does
not have avail abl e sick or sufficient
personal | eave.

40. Article X, Section 4, of the Union Contract, provides
in pertinent part:

Di ssol ution of the enploynent relationship
bet ween a permanent unit nenber and the
Board may occur by any of four distinct
types of separation

B. Excessive Absent eei sm Abandonnent of
Position -- An unauthorized absence for

t hree consecutive workdays shall be evi dence
of abandonnent of position. Unauthorized
absences totaling 10 or nore wor kdays during
t he previous 12-nonth period shall be

evi dence of excessive absenteeism Either
of the foregoing shall constitute grounds
for term nation.

C. Disciplinary -- The enpl oyee is
separated by the enployer for disciplinary
cause arising fromthe enpl oyee's
performance or non-performance of job
responsibilities. Such action occurs at any
necessary point in tinme.

* % *

20



The factors nost inportant in determning
what type of separation occurred for a given
enpl oyee are: which party initiated the
action; what tine of the work year the
action occurred; and the enployer's
expressed intent.

(Enphasi s added.)

41. Because this case is a proceeding to term nate
Ms. Delice's enploynent with the School Board and does not
i nvolve the I oss of a license or certification, the School Board

has the burden of proving the allegations in the Notice of

Specific Charges by a preponderance of the evidence. MNeill v.

Pi nell as County School Board, 678 So. 2d 476 (Fla. 2d DCA 1996);

Al len v. School Board of Dade County, 571 So. 2d 568, 569 (Fl a.

3d DCA 1990); Dileo v. School Board of Lake County, 569 So. 2d

883 (Fla. 3d DCA 1990).

42. It is clear fromthe evidence presented by the School
Board that the prinmary basis for the School Board's decision to
initiate proceedings to dismss Ms. Delice from her enpl oynent
with the School Board was excessive absenteei sm and abandonment
of position, as defined in Article XlI, Section 4(B), of the
Uni on Contract.

43. The School Board has satisfied its burden of proving
by a preponderance of the evidence that Ms. Delice was, on
several occasions, absent w thout authorization for three

consecutive workdays on three separate occasions in 2001 and
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t hat she was absent without authorization for substantially nore
t han ten workdays during the 12-nonth period extending from
June 1, 2000, to June 1, 2001.% Consequently, the School Board
may termnate Ms. Delice in accordance with the provisions of
Article X, Section 4(B), of the Union Contract.®

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED that the M am - Dade County School Board
enter a final order finding Elza Delice guilty of abandonnent of
position and excessive absenteei sm sustaining her suspension
effective Cctober 24, 2001, and term nating her enploynent.

DONE AND ENTERED this 30th day of May, 2002, in

Tal | ahassee, Leon County, Flori da.

PATRI CI A HART MALONO

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwmwv. doah. state. fl. us

Filed with the Cerk of the

D vision of Adm nistrative Hearings
this 30th day of May, 2002.

ENDNOTES

Y Transcript at 133.

2]  Respondent's Exhibit 4.
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°F 1d.

4 Even if the reasons given by Ms. Delice for her absences were
rel evant to the School Board's decision to termnate her for
abandonnent of position and excessive absenteeism the reasons
given by Ms. Delice are, at best, unpersuasive and are certainly
insufficient to justify her many unaut horized absences.

°/ By both its terms and its context, Article X, Section 4(B)
of the Union Contract provides a basis for term nation of

enpl oynment that is distinct fromterm nation as a form of

di sciplinary action. It is, therefore, unnecessary to address
the i ssue of whether the School Board has a disciplinary basis
under Article XlI, Section 4(C), of the Union Contract for
termnating Ms. Delice fromher enploynent as alleged in Counts
Il and II1l of the Notice of Specific Charge.
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John A. Greco, Esquire

M am - Dade County School Board

1450 Nort heast Second Avenue, Suite 400
Mam , Florida 33132

Manny Anon, Jr., Esquire

AFSCMVE Council 79

99 Northwest 183rd Street, Suite 224
Mam, Florida 33128

Charlie Crist, Comm ssioner
Depart nent of Education

The Capitol, Plaza Level 08

Tal | ahassee, Florida 32399-0400

James A. Robi nson, General Counse
Depart nment of Educati on

The Capitol, Suite 1701

Tal | ahassee, Florida 32399-0400

Merritt R Stierheim Interim Superintendent
Departnment of Education

1450 Northeast Second Avenue, No. 912

Mam , Florida 33132-1394
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this reconmended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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